he decided that a citation should issue (Tr. 213-214) .  His
determination that the area where Mr. Swem had worked was
hazardous, was based on the considerable scaling which had
been done before he was struck, and the fact that "there was
other loose in the immediate area" (Tr. 214-216).  He also
considered the fact that the area had been extensively
pinned and scaled, and that led him to believe that "there's
a problem there to begin with" (Tr. 216-220).

On cross-examination, Mr. Drake testified as to his
MSHA and mining training (Tr. 253-257) .  He confirmed that
his determination as to whether any mine area is "hazardous"
is made by observation and testing (Tr. 259).  He also
confirmed that he believed that Mr. Swem was scaling material
from about 7:45 a.m. to 8:30 a.m. (Tr. 261).  He also confirmed
that he took Mr. Swem's word for the fact that when he asked
him whether the area where he was working was "safe," Mr. Swem
responded that "he felt he wasn't in a hazardous area when
he started scaling" (Tr. 263).

When asked whether the fact that the area where Mr. Swem
was working had been previously pinned influenced his decision
that it was hazardous, Mr. Drake replied "No, it didn't"
(Tr. 264) .  He further explained as follows (Tr. 265-266) :

A.  You can have a considerable amount of
loose, but it could be flaky stuff, and
everybody here knows what I'm talking about,
about flaky stuff.  But you can have a
considerable amount of loose, pieces as big
as this table, and that's .a different
situation.

Q.  Now, you said there were big pieces
barred down from the roof that you saw?

A.  No, sir.  I said they were two and half
feet long.

Q.  Those aren't big?

A.  That's what I said.  You asked me what I said.

Q.  Two and a half feet long.  They were barred
down from the roof; is that right?

A.  That1s correct.

Q.  Do you know if any of those followed the
bar down to the miner's arm or hand?

A.  No, I don't.
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